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petitions for review of the Board of Immigration Appeals’ (“BIA”) order denying

his motion to reopen to adjustment status.  To the extent we have jurisdiction, it is

governed by 8 U.S.C. § 1252.  We review the denial of a motion to reopen for

abuse of discretion, de Martinez v. Ashcroft, 374 F.3d 759, 761 (9th Cir. 2004),

and we deny in part and dismiss in part the petition for review.

The BIA did not abuse its discretion in denying Fernando’s motion to

reopen as untimely because it was filed more than two years after the final order of

removal.  See 8 C.F.R. § 1003.2(c)(2) (motions to reopen must generally be filed

within ninety days of the agency decision). 

We lack jurisdiction to review the BIA’s refusal to invoke its authority to

reopen sua sponte under 8 C.F.R. § 1003.2(a).  See Ekimian v. INS, 303 F.3d 1153,

1159 (9th Cir. 2002) (noting that “the decision of the BIA whether to invoke its

sua sponte authority is committed to its unfettered discretion”) (italics omitted). 

To the extent Fernando challenges the agency’s denial of his asylum,

Convention Against Torture, and withholding of removal applications, those

decisions are not before us in this petition for review.  See Martinez-Serrano v.

INS, 94 F.3d 1256, 1258 (9th Cir. 1996) (holding that the court reviews solely the

motion to reopen and not the underlying deportation order on a petition for review

of the BIA’s denial of a motion to reopen).    

PETITION FOR REVIEW DENIED in part and DISMISSED in part.


